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IV. VALUE oF THE ENUMERATION OF ExcLusIvE RESERVED STATE POWERS

Although the federalists’ enumeration of state reserved powers (with few
exceptions) never was written explicitly into the Constitution, that enumeration
should inform our understanding of the Constitution. Just as lawyers and
judges marshal listed examples to help define the scope of general classes
under the principle of ejusdem generis,'*S the federalists’ enumeration assists
us in identifying the dividing line between federal authority and exclusive state
authority. The federalists’ enumeration does this not because it reveals the
framers’ intent, “but rather because their writings, like those of other intelligent
and informed people of the time, display how the text of the Constitution was
originally understood.”'?” More broadly, the enumeration assists us in identi-
fying the principles underlying American federalism.

The next Part furnishes an example of the latter: the enumeration estab-
lishes that the Constitution was not finally understood to institutionalize an
exclusively internality/externality division between state and federal powers.
Rather, the enumeration shows that the founding generation ultimately decided
to leave certain prerogatives with the states alone, even though they understood
that the exercise of those prerogatives would have implications beyond state
boundaries — and even though they understood that state action might impinge
on the federal government’s exercise of its own authority.

V. LiMITs OF THE INTERNALITY/EXTERNALITY DicHOTOMY AS A CRITERION
FOR DivisioN oF POWERS

Scholars writing on federalism often have referred to it as system in which
powers are, or should be, divided according to whether the results of their exer-
cise are felt across jurisdictional lines. The idea is that decisions with only
local impacts should be made at the local level, while all or most decisions with
externalities — spill-over effects — ought to be made at a higher level.'*® Pro-
fessor Henry N. Butler and Professor Jonathan R. Macey have called this the
“matching principle.”!*® Although this argument sometimes is advanced by
those who consider themselves federalism’s friends, its practical result can be
to strengthen advocates of centralization because a determined seeker can find

136 “Of the same class.” For application of the maxim in private law, see RoserT G.
NATELSON, MODERN LAw oF DEEDs To REAL PrRoOPERTY 182-84 (1992). For treatment in
the public law context by an even more distinguished author, see Antonin Scalia, Common-
Law Courts in a Civil-Law System: The Role of the United States Federal Courts in Inter-
preting the Constitution and Laws, in A MATTER OF INTERPRETATION: FEDERAL CoOURTS
AND THE Law 26-27 (Amy Gutmann ed., 1977) (hereinafter Scalia).

137 Scalia, supra note 136, at 38. See also RakOVE, supra note 1, at 8-9, 17-18.

138 See, e.g., Michael W. McConnell, Federalism: Evaluating the Founders’ Design, 54 U.
Chi. L. REv. 1484, 1495 (1987) (“Externalities present the principal countervailing consider-
ation in favor of centralized government . . . .”).

132 Butler & Macey, supra note 1, at 25 (under the matching principle, “in general, the size
of the geographic area aftected by a specific pollution source should determine the appropri-
ate governmental level for responding to the pollution”). Later in the article, however, the
authors suggest that in the presence of externalities, interstate bargaining may be a better
solution than federal regulatory authority. Id. at 36-40.
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some spill-over effect in almost any activity.'*® The finding in Wickard v.
Filburn,'*! that a farmer who consumes his own crops thereby “affects” com-
merce by not selling his goods to someone else, is, after all, factually accurate,
and many writers, at least since the New Deal, have cited increasing interde-
pendence as a justification for expanding federal authority relative to that of the
states.'*?

Whatever the objective merits of a pure internality/externality division of
powers, that is not the decision the founding generation made. To be sure, the
historical record contains plenty of quotations noting that internal matters were
reserved to the states.'*? Spill-over effects sometimes were cited to justify the
grant of some powers to the federal government.'** Especially after the early
days of the Constitutional Convention, however, federalists were quick to deny
that the federal government was to regulate all matters with interstate
implications. '**

To see that this was the case, one must first understand that the fact of
economic and interstate interdependence is not a recent development. Close
connection between commerce, agriculture, manufacturing, taxation, even the
arts, were realities in 1787. More importantly, this interrelationship was an
oft-repeated axiom in the constitutional debates. Hamilton, writing as Publius,
made the point:

The often-agitated question between agriculture and commerce has, from indubitable
experience, received a decision which has silenced the rivalship [sic] that once sub-
sisted between them, and has proved, to the satisfaction of their friends, that their
interests are intimately blended and interwoven. It has been found in various coun-
tries that, in proportion as commerce has flourished, land has risen in value. And
how could it have happened otherwise? Could that which procures a freer vent for the
products of the earth, which furnishes new incitements to the cultivation of land,
which is the most powerful instrument in increasing the quantity of money in a state

190 One is reminded of Edward Lorenz’s “butterfly effect” in meteorology. See, e.g., Bob
Ryan, A Look At Predicting the Weather; I Read Snowflakes, Not Tea Leaves, WASHINGTON
Post, Nov. 21, 1999, at B-03, col. 1 (“Does the flap of a butterfly’s wings in Brazil set off a
tornado in Texas?”).
141 317 U.S. 111 (1942).
142 See, e.g., Jefferson B. Fordham, The States in the Federal System — Vital Role or
Limbo?,49 Va. L. Rev. 666, 668 (1963) (“Ours is now an interdependent national economy.
Effective regulation must be country-wide in extent.”). See also Karl A. Crowley, States’
Rights and Responsibilities and the Federal Constitution, 54 Tex. L. Rev. 76, 87 (1935)
(expressing similar sentiments in address to state bar association).
143 See, e.g., Butler & Macey, supra note 1, at 26 (quoting James Wilson). See also supra
notes 51-54. Bankruptcy was an exception to the rule that the states controlled internal
matters. U.S. Consr. art I, § 8, cl. 4.

Some other clauses that seem to govern only intra-state questions actually were viewed
as preventing externalities. One of these is the Guarantee Clause, U.S. ConsT. art. IV, § 4.
See Robert G. Natelson, A Republic, Not a Democracy? Initiative, Referendum, and the
Constitution’s Guaranty Clause, 80 TeEx. L. Rev. 807, 825 (2002) (noting that some foun-
ders feared that if some states were monarchies, they would unsettle republican forms in
other states).
144 E.g., 2 Jensen, supra note 1, at 415 (Thomas McKean at the Pennsylvania ratifying
convention) (speaking on the federal copyright power).
145 An apparent exception is the speech of Jasper Yeates at the Pennsylvania ratifying con-
vention. 2 Jensen, supra note 1, at 435 (“The objects of state legislation are different from
those of the Federal Constitution. They are confined to matters within ourselves [sic].”).
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— could that, in fine, which is the faithful handmaid of labor and industry, in every
shape, fail to augment that article, which is the prolific parent of far the greatest part
of the objects upon which they are exerted?'4®

Other federalists said much the same thing: Charles Pinkney discussed the
interdependence of commerce, agriculture, and the professions at the national
convention in Philadelphia.'*” Thomas Dawes and James Bowdoin, both dele-
gates at the Massachusetts ratifying convention, provided detailed expositions
of the interconnections between commerce, agriculture, taxation, manufactures,
and other matters.'*® James Wilson offered similar observations at the Penn-
sylvania ratifying convention,'*® as did William Davie at the North Carolina
convention'®® and, to a lesser extent, James Madison at the Virginia conven-
tion.">! Tench Coxe'>? and many other federalists,'>® made closely-related
comments. Anti-federalists agreed.'>*

There was also discussion of non-economic externalities, notably the
influence of religion.'>®> Several participants, for example, raised the perceived
negative impact of the absence of federal power to enforce Christian religious
standards. At the Massachusetts ratifying convention, for example, some dele-

146 Thge FeperaLisT No. 12, at 91 (Hamilton).

147 | Farrand, supra note 1, at 397-404.

148 2 ELLIOT, supra note 1, at 57-59. Bowdoin’s remarks on the interrelationship of eco-
nomic factors appear in at least two places. Id. at 83, 85. Both are much too long and
intricate to reproduce here.

199 Jd. at 492 (discussing the interaction of manufactures, commerce, contracts, credit, navi-
gation, and internal state laws).

150 4 ELvioT, supra note 1, at 18-20, 149 (discussing interdependence of agriculture and
commerce).

131 3 ELuioT, supra note |, at 345 (discussing the interdependence of agriculture and the
carrying trade).

152 CookE, supra note 1, at 120; 9 Jensen, supra note 1, at 833, 839 (Coxe, writing as “An
American”). See also 2 Jensen, supra note 1, at 186, 187 (“One of the People” writing, “The
people of Pennsylvania, in general, are composed of men of three occupations, the farmer,
the merchant, the mechanic; the interests of these three are intimately blended together.”).
The same author argued that the power over commerce should be in Congress, in part so the
states could “effectually encourage their manufactories.” [Id. at 187-88,

153 Examples include: 4 Jensen, supra note 1, at 25 (“A True American™); id. at 65-66
(“A”); id. at 80-81 (Boston GAZETTE); id. at 85 (“One of the People™); id. at 234-35 (“Truth”
— a response to a writer also using that pseudonym); id. at 298-99 (“Atticus™); id. at 322-23
(Massachusetts GazeTTE, “Agrippa”); id. at 385-389 (“One of the Middle-Interest”); 5 Jen-
sen, supra note 1, at 531-34 (“Atticus™); id. at 563-69 (Nathaniel Peaslee Sargeant); id. at
631-32 (Resolution of the Tradesmen of the Town of Boston), id. at 665-66 (“A Farmer™); 8
Jensen, supra note 1, at 345, 349 (“The State Soldier”) (asserting, “Commerce then, freed
from the oppressive hand of state jealousy and local interest, traversing the whole continent
and seeking your commodities, would stamp a higher value on all your property.”); id.
(“State Soldier™) (referencing “that extensive commerce which alone can ensure a lasting
value to our property”); 10 Jensen, supra note 1, at 1640-41 (“A Delegate Who Has Catched
Cold™); id. at 1736, 1737 (Speech by John O’Connor).

34 E.g., 4 Jensen, supra note 1, at 233 (“Truth™); 5 Jensen, supra note 1, at 483-86, 540-42
(“Agrippa™); id. at 493-500 (*Candidus™).

I35 Besides the material in the accompanying text, see, e.g., 5 Jensen, supra note 1, at 600-
02 (*An Association of Christian Ministers to the Public”) (expounding the temporal advan-
tages of piety, religion, and morality); id. at 631-32 (Resolutions of the Tradesman of the
Town of Boston) (claiming improved trade resulting from adoption of the Constitution
would promote industry and morality).
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gates pleaded for a federal religious test. Major Thomas Lusk said that, “he
shuddered at the idea that Roman Catholics, Papists, and Pagans might be intro-
duced into office, and that Popery and the Inquisition may be established in
America.”'*® Charles Turner gave an eloquent speech about the need he saw
for Christian religious and moral standards to pervade the country.'>” At the
North Carolina ratifying convention, delegate David Caldwell, among others,
expressed similar concerns.'>®

The important point here is that participants in the constitutional debate
comprehended that states and federal governments would operate indepen-
dently — exercising concurrent taxation powers, exclusive federal control over
foreign trade and immigration, and exclusive state power over domestic affairs,
tort law, manufacturing, property, agriculture, and religion. They also under-
stood that there would be spill-overs from activities within particular states.'*”
Yet the federalists’ enumeration of state powers reveals a specific decision to
reserve to the states considerable sway over matters that (1) affected the nation
as a whole or (2) impacted the operations of the federal government’s powers.

Perhaps leaving individual states with final authority over such matters
was merely a concession to political reality. Then again, perhaps not. As mod-
ern scholars (who sometimes seem to be just catching up to the Founders) have

156 2 ELLiOT, supra note 1, at 148,
157 14 at 171-72;

But I hope it will be considered, by persons of all orders, ranks, and ages, that, without the
prevalence of Christian piety and morals, the best republican constitution can never save us from
slavery and ruin. If vice is predominant, it is to be feared we shall have rulers whose grand
object will be (slyly evading the spirit of the Constitution) to enrich and aggrandize themselves
and their connections, to the injury and oppression of the laborious part of the community; while
it follows, from the moral constitution of the Deity, that prevalent iniquity must be the ruin of
any people. The world of mankind have always, in general, been enslaved and miserable, and
always will be, until there is a greater prevalence of Christian moral principles; nor have I any
expectation of this, in any great degree, unless some superior mode of education shall be
adopted. It is education which almost entirely forms the character, the freedom or slavery, the
happiness or misery, of the world. And if this Constitution shall be adopted, I hope the Conti-
nental legislature will have the singular honor, the indelible glory, of making it one of their first
acts, in their first session, most earnestly to recommend to the several states in the Union the
institution of such means of education as shall be adequate to the divine, patriotic purpose of
training up the children and youth at large in that solid learning, and in those pious and moral
principles, which are the support, the life and soul, of republican government and liberty, of
which a free constitution is the body; for, as the body, without the spirit, is dead, so a free form
of government, without the animating principles of piety and virtue, is dead also, being alone.
158 The discussion at the North Carolina ratifying convention appears in 4 ELLioT, supra
note 1, at 199. Mr. Caldwell’s speech is particularly offensive to modern sensibilities. He
stated, in part:
In the first place, he said, [the lack of a federal religious test] was an invitation for Jews and
pagans of every kind to come among us. At some future period, said he, this might endanger the
character of the United States. Moreover, even those who do not regard religion, acknowledge
that the Christian religion is best calculated, of all religions, to make good members of society,
on account of its morality. T think, then, added he, that, in a political view, those gentlemen who
formed this Constitution should not have given this invitation to Jews and heathens. All those
who have any religion are against the emigration of those people from the eastern hemisphere.
Id.
159 This point has been developed also by Justice Clarence Thomas. See his opinion in
United States v. Lopez, 514 U.S. 549, 584 (1995) (Thomas, J., concurring).
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recognized, rectifying spill-overs through centralized regulation may cost more
than it is worth.'®® If you are annoyed by your neighbor’s dog barking, it may
make more sense to talk to your neighbor or do nothing at all than to call in the
cops.

The founding generation was concerned about liberty and the danger to
liberty that a too-centralized government would create.'®! They also were con-
cerned about efficiency. A federal government strong enough to internalize
most externalities would be inefficient at best, and tyrannical at worst.'6?
Rather than accept that cost, the framers reserved to the states the power to deal
with externalities by entering compacts with each other, subject to Congres-
sional consent.'®® If bargaining did not work, then they deemed it better to
suffer spill-overs than to suffer an all-powerful “consolidated” government.

Justice Clarence Thomas'®* and Professor Richard Epstein'®® have
observed that the Commerce Clause gives Congress authority to regulate “com-
merce” — not matters “affecting commerce” nor even matters “substantially
affecting commerce.”'®® The founders’ enumeration of the powers of states
supports their view. That enumeration strongly suggests that the kind of inter-
dependence cited in Wickard v. Filburn'®’ between agriculture and commerce
is simply irrelevant to the constitutional scheme. The framers knew all about
that interdependence, and they decided to reserve agriculture to the states any-
way. To be sure, you do not absolutely have to read the federalist “enumera-
tion” of state powers to understand that — neither Justice Thomas nor Professor
Epstein needed to do so, apparently — but examples always help us less-clever
country cousins to see the point.'6®

160 RoNnAaLD H. Coask, THE FIRM, THE MARKET, AND THE Law 20-30 (1988). This point is
also recognized in Butler & Macey, supra note 1.
161 See, e.g., 4 Jensen, supra note 1, at 295 (Thomas B. Wait to George Thatcher) (Nov. 22,
1787) (“Otherwise State sovereignty will be but a name — the whole will be ‘melted down’
into one nation; and then God have mercy on us — our liberties are lost.”).
162 For example, the trade-off between dealing with externalities and the cost of too much
government is captured in the constitutional debate over the absence of a federal religious
power. Supra notes 155-158 and accompanying text.
163 J.S. Consr. art. 1, § 10, cl. 3.
164 United States v. Lopez, 514 U.S. 549, 584 (1995) (Thomas, J., concurring).
'65 Richard A. Epstein, The Proper Scope of the Commerce Power, 73 Va. L. Rev. 1387,
1444 (1987).
166 United States v. Lopez, 514 U.S. 549 (1995).
167 The Wickard court applied to agriculture Justice Hughes’ reason for extending federal
regulation to intrastate commerce: because in the first case intrastate commerce and in the
second case agriculture had
such a close and substant:al relation to interstate traffic that the control is essential or appropriate
to the security of that traffic, to the efficiency of the interstate service, and to the maintenance of
the conditions under which interstate commerce may be conducted upon fair terms and without
molestation or hindrance. ,
Wickard v. Filburn, 317 U.S. 111, 123 (1942) (citing Shreveport Rate Cases (Houston, E. &
W.T.R. Co. v. United States), 234 U.S. 342, 351 (1914)).
168 On the need for enumeration for those of us out in the sticks, see supra notes 40-43 and
accompanying text.
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VI. CONCLUSION

The drafters of the Constitution did not enumerate the reserved powers of
states in the document itself, choosing rather to rely on general implication and,
with adoption of the Tenth Amendment, general exception. However, the fed-
eralist supporters of the Constitution did “enumerate” many specific reserved
powers during the public debate leading to adoption. In effect, they represented
that enumeration as authoritative. Moreover, just as lawyers and judges
employ the principle of ejusdem generis to draw conclusions about the scope of
a general clause from a list of examples, so also the founders’ enumeration of
reserved state powers offers us precious insight into the scope of state
authority.

Finally, the founding generation’s list of state enumerated powers helps us
understand the Constitution’s limit on federal powers. This enumeration sug-
gests that the Constitution does not vest jurisdiction over all arguably
“national” issues to the federal government. On the contrary, in order to avoid
the unacceptably high costs of centralized government, the Founders opted
deliberately to reserve exclusive jurisdiction over certain “national” concerns to
the states.
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